BEFORE THE UNITED STATES DEPARTMENT OF INTERIOR
MINERAL MANAGEMENT SERVICE

COMMENTS OF THE OCEAN RENEWABLE ENERGY COALITION (OREC)
ON MINERAL MANAGEMENT SERVICE’S PROPOSED LEASE OF
SUBMERGED LANDS FOR ALTERNATIVE ENERGY ACTIVITIES ON THE
OUTER CONTINENTAL SHELF

The Ocean Renewable Energy Codition (OREC), the naiond trade assodation
for marine energy renewables, induding wave, tidal, current, hydrokingtic, ocean thermal
and offshore wind, submits these comments onthe Mineral Management ServiceQ
Proposd Lease of Submerged Landsfor the Alternaive Energy Activities on the Outer
Continental Shelf, 72 Fed. Red. 71154(December 14,2007) Theleaseis pat of MMSO
propoxd interim propos for allowing deployment of test and demondration wind,
wave, tidd and current facilities on the OCS.*

These comments are organized asfollows. Part | containsan Executive
Summary of thecomments. Part |1 offers our section-by-section andysis of the proposd
lease.

L EXECUTIVE SUMMARY

OREC appreciates MM SCcontinuing efforts to implement a program that will

alow marine renaewables developas to test facilities on the OCS. However, MM SOl ease,

! OREC filed extensve comments on MM SQ nterim Policy on Januay 11,2008.
Generally, OREC endorsed MM SCefforts to move ahead with a program that will allow
for development of marinerenewables onthe OCS. However, OREC asked MM S to
clarify certain aspects of the program, such as developasQOebility to sell power during the
test period or to build out successful projects. OREC also oppod that MM SCproposd
rental fee astoo cogly.



as propo%d does not give marineenergy developas any incentive to avail themselves of
thetest program. Specifically, OREC has concerns aboutthefollowing provisions

Section 1 of thelease does not give incumbent develope's any rights or preference to
build outa successful test project to commercial scale Dand inded, expressly states tha
they do not have thisright. Asaresult, it isunlikely tha developaswill beable to
attract private capital to congruct atest facility withoutsome ability to later make the
project commercia. In addition, afive year lease may provetoo short Pand MMS
should act flexibly aboutrenewing leases for subsequent terms where adevelope can
show progress.

Section 10 of the L ease requires developasto submit to MMS confidential or
proprietary studies, daa and test results. OREC objects strenuousy to these
requirements. Marine developesOmog valueble asset is their |P and disclosure of this
informationto MMS, even with protective measures in place, will severely compromise a
developea@ competitive advantage. Moreover, as the frequent news reports about
identity theft or stolen laptopswith security information demongrate, even the most
highly secure systems are notimperviousto pendration. Companies simply cannotrisk
submitting proprietary test data tha mightlater intentiondly or inadvertently disclosed.

Section 15 of the Lease requires payment of a $300,000 surety bondwhich may
prove onaousfor many companies. MMS should consder dternaives to the surety
bondsuch as aletter of credit or other evidence of creditworthiness.

Section 16 allows for assgnment and tranger of leases. Generdly, theability to
assign leases will give developes flexibility to merge or enter into joint ventures to move
forward with aproject. At thesame time, allowing companies the unfettered ability to
trander projects can invite speculators to apply for leases with the sole intent of selling
them off to thehighest bidde. MMS should deter trandersin thistypeof situdion.

Section 18 requires develope's to removefacilities from the lease within a year of its
expiration or surrendea. OREC does not bdieve that removd is appropriate or cos
effectivein all situaionsand asks MMS should allow alternaives to full removd.

What followsis our section by section andysis of the proposd |ease.

1I1. SECTION BY SECTION LEASE ANALYSIS
Section 1: Rights of Lessee This section grants lessees therightsto condud the
activities specified in Exhibit B. Asrelevant to wave and current power develope's,
these activitiesindudecondrucing, indalling, upgrading and maintaining buoys

turbines and other devises to measure waves, flow and power potential; accessing leased



areafor steandyss, induding geotechnical and feasibility studies; testing technology,
ingalling trandormers, generators, distribution and trangmission lines and
interconnection facilities and carrying out any other activities Qhecessary to establish the
naure and extent of wave and/or current resources and establish whether theresourceis
sufficient for commercia produdion and distribution of electricity. See also Exhibit B.
Section 1 expressy provides that the lease Gonfers no preferential rightto acquire,
develope or opaate commercialy any alternative energy project onthe OCS.0

OREC Comments: As stated in our comments on the Interim Proposl, OREC
bdievestha developaswho site test or demondration policies onthe OCS should have
at least amargind, incumbent preference to expand a successful project. Following
completion of thetest term, MMS could open a site up for competition to satisfy any
compditive requirements of Section 388of the Energy Policy Act. However, the
incumbent develope of a successful wave or current project tha optimizes the energy
potential of the site should have asubdantial preference over any newcomer and should
be pemitted to opeaate the project pending issuance of alongterm lease for commercial
opadtion.

Requiring thedevelope of a successful project to removethe project to make way
for an untested technology wastes resources and will dday development of marine
renewables projects. In addition, a successful develope should notbe required to Gouy
outOa potential competitor with a bonusbid or throughan auction to retain a site, as
might bethepractice in the oil and gasindugry. The marinerenewablesindudry is still
nascent, with mog companies subgdantially unde fundedl. MMS mug adoptprograms

tha minimize the cogs assodated with development of thefirst generation of marine



renewables projects. Requiring removd and denying incumbent preference increases
the cogs of entry Band will have the unfortunae consequence of deterring development
of marinerenewables onthe OCS.

Section 2: Designation of Operator DWhere thae is more than onelessee, thelessee
mug designae an opeaator to act on behdf of al lesees and fulfill al of ther
obligaionsunde thelease.

OREC Comments - Where two companies are sharing alease, it isunlikely that they
will agree to asingle opeaator in al case. Mos companies will want to keep proprietary
information confidential and may notwant a shared opeator to have access to
information aboutthdar project which could bedisclosed, even inadvertently, to a
competitor. Where lessees share alease, each should retain responsbility for
compliance with the terms of thelease, and MM S should deal with each lessee
Separately.

Section 3: Reservations to Lessor Lessor reservestheauthority to authorize other
uses ontheleased land tha will not unreasonably interfere with activities authorized
unde thislease.

OREC Comments — OREC preferstha MMS grant leases for exclusve use, unlessthe
lessee consents to other activities. However, should MMS decideto authorize other
activities, it mug provide adeguéae notice of theactivities to existing lessees and offer
them an oppotunity to object to the proposd activities. In addition, where MMS
authorizes other uses, it should prorate any rental fees pad by thelessee.

Section 4 — Effective Date and Lease Term DThe |ease term will expire five years

from theeffective date of thelease, unless thelessee requests an extenson. Therequest



mug demondrate tha thelessee reasonably needs more time to condud theactivities
authorized unde theterms of thelease. MMS has sole discretion to grant awritten
request for an extenson.
OREC Comments DPThe MMS rules and thelease are not clear aboutwhether alease
aonewill authorize any necessary congruction Bor whether alessee mug also apply for
other authorzationssuch as a CZMA certification or a Section 10 RHA permit fromthe
Corps which has authority over structures onthe OCS unde Section 4(f) of the
OCSLA 2 In addition, where alessee seeks to run atransmission lineto shore, it must
comply with applicable state regulationsbe.g., state laws for leasing submerged landsas
well as other state environmental laws which would apply to siting atrangmissionline
on state submerged lands  If alessee isrequired to receive other necessary
authorizationsprior to actudly siting a project, afive year lease term will not suffice.
OREC developes have reported processes of between eight months (at thelow end) to
three or four years to obtain authorizationsfrom the Corpsand variousstate agendes.
Delays occur for avariety of reasons such as agendes requiring more information,
agency undestaffing or seasond cycles (for indance, if aleaseisissued in mid-winter, a
developa may need to wait until a warmer season to commence activities) or smply due
To address this problem, MMS should either clarify tha once aleaseisissued, no
other authorizationsare required for activities performed within theleased area
Alternaively, MMS should modify thelease terms to provide tha thefive year term will

not start to run until developasreceive othe authorizationsnecessary to site projects.

2 Section401and 404 of the Clean Water Act extend up to three miles from shore and
thus would not apply to projects onthe OCS which by definition, are more than three
miles from shore.



MMS could indudeduediligence or best efforts clauses to ensure tha develope's make
progress on obtaining other authorn zationsto avoid site banking problems.

Section 5- Statute and Regulations This section provides tha thelease is subject to the
OCSLA act and all other guddines and directivesissued unde the Act. OREC hasno
inheent objection to this provision but again, seeks clarification on how MM SOinterim
lease program will be coordinated with FERC@ licensng process.

Section 6 — Rentals Section 6 provides tha rentals are dueonthefirst day of each lease
year. OREC has no objectionto this provision, buthopestha MMS will reconsder
assessing rental feesfor test leases issued to nascent marinerenewables developes.
Section 7 — Notice of Commencement of Activity Thelessee mug notfy thelessor at
least 72 hours prior to commenang ingallation of facilities. OREC has no objectionto
thisrequest.

Section 8 — Project Plan DSection 9 provides tha the lessee cannotcondud activities
unde thelease, except for Initial Survey Activities, untl it has submitted an acceptable
Plan. ThePlan mug indudea description of technology to beutilized, surveysto be
conduded, structural and project indallationinformation, a description of saf ety
prevention and environmental protection features, a description of how thefacilities will
beremoved and any other information requested.

OREC Comments — OREC suppots the proposl to allow Initial Surveysto commence
before the project plan issubmitted. Some of theinitial surveys and studies will be
important for preparing the plan itself and may beseasondly condrained, so starting

studies as early as possible isimportant.



Until theindugry gansmore experience workingwith MMS, OREC asks tha
MMS make staff available to provide guidance onthe appropriate level of detail and
information tha should beinduded in the Project Plan. In addition, MMS should stay
flexible and allow develope's to modify theplan as they go, depending upontheresults
and daa generated throughfurther studies and project opaation.
Section 9 — Compliance TheLessee agreesto condud al activitiesin theleased areain
accordance with applicable rules. TheLessee also agreestha it will notcarry out
activitiesin amanne tha could endange opeationsunde any other lease issued by
MMS or other federal agendes, or could cause ham to marinelife, crease hazardous
conditionsor interfere with other uses of theleased area.
OREC Comments - Naturally, OREC@ members intend to carry out activities unde the
lease in compliance with applicable law and with aslittle effect onthesurrounding
environment or other uses asfeasible. At thesame time, OREC bdievestha MMS mug
establish of clear and specific standadsto hdp developes avoid confuson aboutthar
obligationsand thus facilitate thar ability to comply.
Section 10 and 11 — Progress Reports and Confidentiality - Section 10 of thelease
provides tha alessee mug submit a quaterly progress report which mug indude among
other things a copy of all studies, surveys and test reports compiled or completed during
thegiven paiod MMS dso hastherightto request raw data and computationsmodds.
Section 11 of thelease provides tha MM S will keep all information confidential to the
extent permitted by applicable law, in particular, the Freedom of Information Act.

Information would be kept confidential for a period of noless than 60 months



OREC Comments — OREC absnlutely objects to any lease provision tha requires
disclosure of confidential and propriety information. While OREC has no problem with
developasdescribing thar progressin agenera manne tha does notcompromise
proprietary data, OREC cannotagree to arequirement that would force developeasto
submt detailed data or studies. At atime where the marinerenewablesindugry isin its
nascent stages, and where companies are vying for private capital, disclosure of
confidential study results or information abouta project® technology could destroy a
company@ competitive edgeand depriveit of itsmog valuable asset: itsintellectud
propety.

MMS has not offered any judification for why MMS requires access to studies
and other proprietary datato carry outan alterative energy program onthe OCS,
paticularly a program where a develope has no incumbent rightto build out a successful
test site. Whereas submission of study results and data might arguably bejudified in a
situaion where adevelopea had the ability to apply for alongterm commercial lease
following theconduson of atest lease, the MM S program specifically deniesincumbent
developasany preference for alongterm lease. Thus MMS asks develope's to submit
and risk public disclosure of highly confidential information in exchangefor E. nathing!

While OREC appreciates MM SOettempts to provide for safeguads of proprietary
information, these measures are utterly inadequae. Consder the frequency of news
reports aboutunauthorized theft of pasond daa such as bank accountnumbers or sodal
security numbers which are subject to stringent data retention requirements. Here, it is

unlikely tha theMMS system for safeguading project data will match the stringency of



programs used by banksor personné offices BDand even those programs are easily
pendrated.

OREC recognizes tha shaing data, particularly information on environmental
effects will hdp movetheindudry forward. At the same time, mos marine developas
are self- funded entities that are already making subgdantial finandal sacrificesto bringto
fruition a technology tha will bendfit thepubiic at large 1f developasOstudies were
publicly funded, then asking them to share subgantive information aboutther project
impacts mightbereasonable. But here, where developea's receive no benefit Bno funding
for projects and norightto build out a successful site Brequiring disclosure of sengtive
proprietary daaexacts far too high apricefor afive year lease. Ultimately, MMSO
proposl will drive U.S. companies overseasto test facilities in Europe
Section 12 — Inspections Lessees mug allow federa ingectors to thesite and provide
doauments related to public health and environmental protection.

OREC Response - OREC does not have any objection to federal ingoection, provided
tha sufficient protectionsare in place to keep corfidential any proprietary information
tha may emergefromtheingections

Section 13 — Violations, Suspensions and Cancellations Section 13 providestha if a
lessee violates any provision of thelease, MM S may, after giving written notice to the
lessee, order thelessee to cease and desist from violationsor sugpend opeation. The
lessee will have 30 days to remedy theviolations if they are notremedies, thelessor can
cancel thelease. MMS can also cancel or sugpend alease to comply with ajudicia order,
respondto seriousthreats of imminent harm to human life or natural or archeological

resources and to respondto nationd security requirements.



OREC Response- OREC asks MMS to clarify more precisely, wha types of violations
or threats may trigge sugpenson or cancellation. Clear regulationswill hdp developes
avoid confudon and facilitate thar ability to comply with thelease.

Section 14- Indemnification provisions DOREC has no comments onthe
indamnification provisons

Section 15- Security Thelessee mug maintain a surety bondin theamountof $300000
and furnish additiond security as may berequired by the lessor.

OREC Response — A surety bondis an ongousrequirement for many fledgling marine
renewables company. MMS should congder aternaives to the surety bondsuch asa
letter of credit or other evidence of sufficient creditworthiness to accomplish
decommissioning.

Section 16 — Assignment or Transfer Thelessee may nottrander the lease except with
prior written approvd fromMMS. MMS has sole discretion to deny trandfer or approvd.
OREC Response- MM S mug develop standadsfor the circumstances in which it will
approveatrander of alease. Generally, OREC endorses a system where developas can
assignor trander thar lease rights. Many times, amarine renewable company may run
outof money and is acquired by or merges with another entity. In this situaion, the
successor company should have the ability to finish outtheterm of thelease.

At the same time, OREC is concerned tha an unfettered trander system, without
oversight, may encourage speculators and non-borefide developasto obtain leases and
subsequently trander them at an added cod to othe companies. Thistypeof system does
not promote the public interest and would add to the cog of marine energy development

by giving rise to a system of OniddlemenOwho would acquire and re-sell lease rights.
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Section 17 — Surrender of Lease/Section 18 — Removal of Property and Restoration
of Lease- Unde Section 17, alessee can surrende alease provided tha it removes
propety fromthelease. Section 18 states tha alessee mug removeall devices and
structures fromtheleased area and restore theleased areato its origind condition within
1 year after aleaseis cancelled, expires or isrelinquished.

OREC Comments- A lease should allow other optionsas an aternative to complete
removd. Insomeingances, (such asremovd of pilingg, complete removd is
impractical. Andin some cases, removd of structures could have a more adverse impact
than leaving them in to serve as an artificial reef. We note tha the Find Programmatic
EIS consdes dternaive approaches to complete removd in Section 3.5.5.

In addition, as we have noted earlier, OREC asks MMS to congder alowing
developasto build outa site following asuccessful demondration. In a case where build
outwill take place, project removd isingficient; it makes no sense to require adevelope
to removea project andthen reingall it if it decidesto pursuea commercia project.
Also, even if adevelope decides to vacate a Site after alease ends a different company
may decideto re-use some of the structures, platforms or trangmissionlines aready in
place. Decommissioning does not make sense where a seconddevelopea can reach an
agreement with its predecessor to acquire and re-use some of thefacilitiesindalled unde
thefirst lease.

IV. CONCLUSION

OREC appreciates thetime, effort and resources tha MMS has devoted to the

process of implementing its new authority unde Section 388 of the Energy Policy Act of

2005to issueleases for dternaive energy onthe OCS. However, MM S mug adoptthe
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changes proposd by OREC in these comments to give marine renewables developeas

asufficient incentive to utilize theinterim test program

February 12, 2008

Respectfully submitted,

i Uk

Sean O\eill, President

Carolyn Elefant, Legidative/Regulatory Counsl
Ocean Renewable Energy Codition

1629K Street N.W. Ste. 300

Washington D.C. 20036

12



