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AGENCY: FederaEnergyRegulatoryCommission.
ACTION: Policy Statement.
SUMMARY: TheFederaEnegy Regulatoly Commissionis giving noticeof anew
policy with respecto theissuanceof licensedor hydrokindic projects. In the Policy
Statement, the Commission concludes thappnopriate cases, where the Commission
hasconmpletedits processingf licenseapplicationsfor hydrokinetic projects butwhere
otherauthorizationsequiredunderfederallaw have not yet been received, it will issue
conditioned licenses for hydrokinetic projects, predicatecn thelicenseebeingprecluded

from commencingconstructioruntil the necessary authorizations are received.

EFFECTIVE DATE: ThisPolicy Statement is effectiveNoventber 30, 2007.
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Policy Statemenbn ConditionedLicenses DocketNo. PL08-1-000
for Hydrokinetic Projects

POLICY STATEMENT ON CONDITIONED LICENSES
FOR HYDROKINETIC PROJECTS

(IssuedNovember30,2007)
1. The Commissions issuingthis Policy Statenentaspartof its ongoingeffort to
establisharegulatoy climate that supports the developmentof innovativehydropower
projects that use the forces of currents, waves, and tides (generally referred to herein as
Ohydrokietic projectsQip generse clean,renewableslectricenergy. In the Policy
Statement, the Commission sets forth a new policy, applicableonly to hydrokinetic
projects pursuanto which the Commissiorwill, in appropriate cases, issue licenses
pending actions by other entities under federal law. Thegoalof this actionis to shorten

theregulabry processandspeel the devebpmentof meritorious hydrokinetic projects.

| Background

2. In recent years, the Commission has become aware of efforts by the hydrokinetic
industryto testanddevelopprojectsthatharnessthe nationOwaterresourceso produce

new supplies of much-needed electric power. Estimates suggest that new hydrokinetic
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technobgies,if fully developéd, could double theamountof hydropowerproductionin
the United Statespringingit from justunde 10 percento closeto 20 percenif the
nationalelectricenergysuppy. Given the potential benefits of this new, clean power
sourcethe Conmissionhastakenstepsto lower regulabry barriersto its developnent.
3. On December 6, 2006, the Commission heldatechnicalconferenceon
Hydroelectic Generatiorfrom OceanWaves, Tides,andCurrentsandfrom Free-
Flowing Rivers! At theconferene, the Commissionheardfrom stateandfederal
regulatorsgdevelopersandotherstakehadlersinterestedn hydrokineticprojects.
Following the conference, the Commission receivedpublic comments.A numberof the
comments focused on issues relating to the issuance of preliminary permits for
hydrokinetic projects? while other comments discussedhe licensingprocessor such
projects.

4. OnFebuary 15, 2007,the Conmissionissueda noticeof inquiry andinterim
statemenbf policy with respecto preliminary pernits for hydrokinetic projects.® The

Commission explained that there hadbeena surgein applicationdor preliminarypermits

! Docket AD06-13000.

2 Preliminary permits, issued for aterm of up to threeyeass pursuat to section
4(f) of theFederalPowerAct, 18 U.S.C.a 797(f) (2000),allow a potentialapplicantto
developsuficientinformationto preparea licenseapplicationandgive the permit holder
apriority with respecto filing alicenseapgication, but conferno propertyrightsin the
projectsite andno authority to conductconstructioror otherland-disturbingactivity.

3 Thenoticeof inquiry andinterim statenentof policy is publishedat FERC
Stats.& Regs. 35555.
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to studypotential hydrokinetic projects,andnotel the potentialfor newenegy
productionfrom thoseprojects. In consequencehe Commissionproposedo implement
a OstricscrutinyGappoachto reviewing preliminary permitapplicationsjn orderto
respondo issueghathadbeenraisedat the technical conference, and to encourage
thoughtful permit applicationsandpromotecompetition! The Commssionalsosought
comment on this proposal,andthe greatmajority of the commenterssupportedhe
CommissionOappoach.

5. On October 2, 2007, the Commission helda Conmissioner-ledechnical
conference, in Portland, Oregon, to discussa Commissionstaff proposalfor a pilot
licensingprocessegardinghydrokineticprojects. The staff proposalkalledfor an
expealitedlicensingprocessto be completed in as few asx months. Staff suggested
thatpilot projectlicensesvould be availabk only for proposedrojectsthataresmall
(five megawatts or less), are remda or dle to be shutdownquickly, arenotlocated
in sensitiveareasandarefor the purposeof testingnewtechnobgiesor locating
appropriate sites.”  Staff proposedhat pilot projed licenses (1) have a short term (five
years),(2) includea standardconditionrequitng projectalterationor shutdow in the

eventthattherewasanunacceptabléevel of environnental effect, (3) prode the opn

‘1d. at! 14,16.

> SeeNotice of Techni@ ConferencendSoliciting Comments, Docket
No. ADQ7-14-000 (issuedJuly 192007).
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of applying for a standard 30-50 year license, and(4) requiredeconmissioningandsite
restoratiorat licenseexpiration,if astandardicense is not sought. The comments filed
regardingthe pilot projectlicense proposal were largely suppwee of a more expedlited,
lessburdensora processandincluded a nunmber of specificsuggestiongsto how the
proces<ouldbeimplemented.

II. Discussion

6. Basedon the CommissionOsxperienceit hasoftenbeen the casethat
Commission staff has copteted its processg of a hydropowelicenseapplication,
including preparatiorof anenvironmentaldocunent, but thatauthorizationsequired
from otherentitiesunderfederallawsincluding the CleanWaterAct, the CoastalZzone
Managenent Act, andthe EndangeredSpeces Act, havenotyet beenreceived.
Typically, the Commissiorhasnot actedin such instances, sometimes resulting in
substantiatielaysin developers@bilitiesto undertakenon-constrution activities. This
has a concomitant adverse impacton developersabilitiesto movequickly with project
constructioroncethe pendingauthorizaions are filed with the Commission.

7. The Commissionhastakena differentappioach with respecto authorizations
issued under the Natural Gas Act. In those cases, the Commission has issued pipeline

certificates and authorizations to construatdified natural gas facilities while action by
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other entities is still pendingndincludedin the Commisionorderprovisosthat
constructiormay not commenceuntil the necessgy authorizationhavebeenreceived®

8. In light of the nationOmterestin the development of its water power resources to
meetthe growing needfor clean,renewabt energy,the Commissionhasdecidedo adopt
the naturalgasprocedural modelwith respetto new, hydrokineticprojects. Thus,for
new hydrokineticprojectsonly, we will, in appropriate cases, isste projectlicensesvhere
the Conmissionhascompletedprocessingnapgication but other authorizations remain
outstanding.In suchcasesthelicensewill include conditions precluding the licensee
from commencingconstructioruntil it hasobtainedall necessarputhorizations.

9. Therearea nunberof policy rea®nsto consder adoptingthe gaspipeline
practiceratherthanthe conventionahydropower practicewith respecto condtioned
licensingof hydrokinetic technologies.First, issuing licenses akescribedvill haveno
environmentalmpacts. By the terms of the licenses, liceswill notbe permittedto
commence construction until they haveobtainedall authorzationsrequiredby federal
law. When the authorizations are obtained, licenseesvill berequiredto file themwith

the Commission, and the Commission then will reviewthemandincorporateheirterms
in thelicensesasappropriate.

10. Secondjssuinganappropriatelyconditiona licensewould in no way diminishthe

® Seeeq., CrownLandingLLC, 117 FERC ! 61,209 at P 21 and n.19 and n. 36
(2006);GeorgiaStraitCrossingPipelinelLP, 108 FERC | 61,053 at P 13-16(2004);
Millennium PipelineCompanyL.P., 100FERC| 61,277atP 225231(2002).
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authorityof the statesor otherfedeaal agerties. Constructiorof a hydrokineticproject
coul not startwithout any necessargtateand federalauthorizatbnsundera conditionel
license. For that reason, states and federal agencies will fully retain their authorityto
take action under relevant federal law.

11.  Third, the new procedure is suitable for denonstrationprojects. The Commission
canissuelicenseqquickly, leaving state and federal agenciesthathavenotyetcompleted
their actionsthe opportunity to do so, ideally quickly, on their own timetable. Whileitis
not clearwhetherstateandfederalresouce agenciesvill completetheir actionson
hydrokineticprojectsin a shortenedimefrane, assuggestedh the pilot projectlicense
proposaldraftedoy Commissiorstaff,issuancef conditionedicensesvould likely give
the Commissiora greaterability to respondjuickly to innovative project proposals.
Also, earlyissuancef a Commissioricense will improve the ability of project

devel opers to secure financing of denonstrdion projects.

12. Issuancef a conditionedicensewill beafinal Commission action, asis the case
with otherlicenseghatcontainreservationsf authority. Thus, these licenses will be
subjectto rehearingand, onceaaceptedtheir terms will be binding on licensees.
Licensees will be able, and required, to comply with all licensetermsthatdo notinvolve
constructionsuchasthosewhich may requirethe devebpmentof plansandconsiltation

with stakeholders.
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III. Comments

13. Interestedgpersonsmay subnit commentson this Policy Statement.Commentsare
dueonor beforeDecembeni4,2007. Commens must refer to Docket No. PL08-1-000,
andmust includethe commenterOsarre, the organization they represent, if applicable,
andtheiraddress.

14. Commenters are requested to use appropriateheadingsnd to doubk spaceheir
comments.

15. Commentsmay befiled on pgoeror electronicallyvia theeFiling link onthe

Commission® web site at http://www.ferc.gov The Commissioracceptsnoststandard

word processing forrats and comenters nay attachadditionalfiles with supporting
information in certain other file formats. Commentersfiling electonically do not needto
make a paperfiling. Commentersthatarenotableto file commens electronically must
sendanoriginaland14 copiesof their commentsto: FederaEnegy Regulatory
CommissionOffice of the Secretary888First Street, NE, Washington, DC 20426.

16.  All commentswill be placed in the CommissionQaublic files andmaybe viewed,
printed, or downloaded remotely asdescribedn the DocumentAvailability section
below. Commentersarenotrequiredto servecopiesof theircommentsn other
commenters.

IV. Document Availability

17.  In additionto publishing the full textof thisdocumenin the Federal Register, the

Commissionprovidesall interestedbersonsanopportnity to view and/or print the


http://www.ferc.gov/
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contentsof this doaumentvia the Internet through the Commission@ Home Page

(http://www.ferc.gov) andin the CommissionOBublic ReferencéRoomduring normal

bushesshours(8:30a.m to 5:00p.m. Easten time) at 888 First StreetN.E., Room2A,
WashingtorD.C. 20426.

18.  Fromthe CommissionOlome Pageon the Internet, this information is available
in the CommissionOdocunent managenent system,eLibrary. Thefull textof this
doaument is available onlabrary in PDFandMicrosoft Word formatfor viewing,
printing, and/ordownloading. To access this document in eLibrary,typethe docket
number(excludingthelastthreedigits of the docket number), in the docket number field.
User assistance is available for eLibraryandthe CommissionOsebste duringnormal
bushesshours. For assistanceyleasecontact FERC Online Suppot at (202) 5026652

(toll-free at 1-866208-3676) or e-m@l at ferconlinesipport@feraov, or the Public

Referencd&roomat (202)502-8371, TTY (202) 502-8659. E-mail the PublicReference

Room at public.referenceroo@mferc.qov.

By the Commission.

(SEAL)

Kimberly D. Bosg,
Secretary.
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